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FOOTNOTES
I The following mutually exclusive applications have been

dismissed: Spanish Radio for South Florida. Inc., Order, FCC
85M- L03, released January 9, 1985; Minority Women in Broad
casting. Inc.• Order, FCC 85M-1527, released April 10. 1985;
Stephen E. Powell, Order, FCC 85M-1529, released April 10,
1985; First City Communications, Inc.. Order, FCC 85M-2788.
released July 12, 1985; Florida Southern Broadcasters Limited
Partnership, Order, FCC 85M-2789, released July 12. 1985.

2 Laudersea filed one business day late, but the pleading was
accepted. (See Orur (FCC 86M-2273) of the Presiding Judge
released July IS, 1986).

3 RKO General, Inc. , et al. , FCC 84-541 at paragraph 12.
4 Adwave's application states as follows: "George F. Gardner

the 100 percent stockholder and president of the applicant
proposes 10 devote full time to his duties as president. As such
be will be the chief executive officer of the applicant and will
direct the operation of the company on a day-to-day basis."

S Gardner founded Business Airport of Carlisle. Inc., in 1967.
6 South Jersey Petition for Leave to Amend and Amendment,

filed December 23, 1985, granted, Order, FCC 86M-329 (released
January 24, 1986); South Jersey Petition for Leave to Amend
and Amendment, filed February 7, 1986, granted, Order, FCC
86M-783 (released March 3, 1986).

7 See South Jersey Petition for Leave to Amend and Amend
ment, filed December 23, 1985 (Addendum to Amendment).

8 Cozzin Petition for Leave to Amend and Amendment, filed
July 23, 1985, granted, Orur, FCC 85M-3365 (released August
29, 1985).

9 As of July to, 1985, Couin was also an applicant for eight
LPTV stations (Couin Ex. 2 at 1). In addition. Mr. Zingale's
wife and three of his children had pending 22 applications for
LPTV stations (Couin Ex. 2 at 1-2).

10 RKO General, Inc., (WYFR-FM), 100 FCC 20 462, 467
(1985).

11 Short of an admission, which is rarely if ever available,
deceptive intent shall be determined on the basis of the reason
able inferences to be drawn from the facts of record. The
Presiding Judge has relied upon the factors previously dis
cussed.. In addition. it is clear that the Commission was de
ceived by Gardner's conduct because the following divestiture
condition was included in -the Hearing Designation Order, a
condition with which Gardner had no intention of complying:
"Prior to the commencement of operation of the station au
thorized herein, permittee shall certify to the Commission that
the principals of Adwave have divested all stock ownership in
Raystay Company, TV Cable of Waynesboro. Inc.• and West
Shore Broadcasting Company." Notwithstanding this condition.
Gardner did not, prior to the hearing, ever inform the Com
mission that he would not comply with the condition.

12 As previously noted, the divestiture commitments made by
Gardner referred to ownership. not control.
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13 The Commission advised the Court in its brief in James L.
Oyster II. FCC , No. 84-1562 (D.C. Cir. 1984) that "it is not
sufficient for an applicant to simply believe that it will be
financially qualified by the time it obtains a construction per
mit."

14 Dr. Reardon's argument that she did not know that a "no"
answer would jeopardize her application is unworthy of belief.
What did Dr. Reardon think -- that the financial questions
included in the application were irrelevant and of no signifi
cance?

15 Dr. Reardon's claim of ignorance must be rejected. First,
Dr. Reardon could have asked counsel to explain the Commis
sion's financial qualification standards; she could have asked
her husband, who had himself only recently filed a broadcast
application. about the financial questions on the application.
She did neither. Nor did Dr. Reardon even bother to read the
instructions to the application form. Her cavalier approach
must be condemned. To do otherwise would place a premium
on an applicant's recklessness and disregard for truth and accu
racy, thereby completely undermining the Commission's finan
cial certification procedure. That the Commission is concerned
with false financial certifications can be seen from its recent
Public Notice. FCC No. ~-f17, In the Matter of Certification of
Financial Oualifications by Applicants for Broadcast Station
Construction Permits, released March 19, 1987. As Laudersea
itself argued with respect to Mr. Gardner and his false divesti
ture commitment. Laudersea's "post hoc efforts to garb [its)
misrepresentations in the cloak of confusion or honest error are
unavailing." (See paragraph 21 of Laudersea's Reply Findings.)

16 How any intelligent person, particularly one with advanced
degrees, could have viewed the brief, general conversation with
Mr. Birkeland as constituting a "firm commitment from a
committed source..." is beyond comprehension.

17 Indeed. when Dr. Reardon later requested a bank loan
letter from Mr. Birkeland. he refused to issue one.

t8 See, Cannon Communicatio'U Corporation • 101 FCC 169.
178-179; 58 RR 2d 950, 957-958 (1985); Ownership Reporting and
Disclosure, FCC 85-252; 58 RR 2d 604, 620 (1985).

19 This conclusion is not altered by the recent award of a low
power television construction permit at Dillsburg, Pennsylva
nia, to Raystay Company. (See "Petition[sl for Leave to Amend"
filed by Adwave on August 14, and September 24, 1986.) Such a
media interest has no material significance on the diversifica
tion criteria.

20 In Cannon CorPlll'lUllicatio'U CorportUion , cited supra, the
Review Board gave comparative credit for ten years part-time
residence in the service area.

21 The Commission has its policy of awarding enhancement
credit for minority and female participation under consider
ation and review. See. Notice of Inquiry, 1 FCC Red 1315 (1986).

22 The Commission has directed that appeal of the Partial
Initial Decision relating to the reactivated RKO cases be de
ferred. See . RKO General, Inc., et at, 2 FCC Red 1626 (1987).
Thus, an appeal from this Partial Initial Decision shall be
deferred pending further Order of the Commission.
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RKO General, Inc, (WAlY-lM), 4 ICC Rcd 4679 (Portion)
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[n re Applications of

RKO GENERAL,
(N'c.(WAXY-FM)
Fort Lauderdale, Florida
For Renewal of License

ADWAVE COMPANY

SOUTH JERSEY
RADIO, INC.

COZZIN
COMMUNICATION
CORPORATION

Rosemarie A.
Reardon d/b/a
LAUDERSEA
BROADCASTING
COMPANY

For Construction Permit
for a New FM station at
Ft. Lauderdale, Florida

MM DOCKET NO. 84·1112
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File No. BPH-830511AK

MM DOCKET NO. 84-1116
File No. BPH-830512AW

MM DOCKET NO. 84-1118
File No. BPH-830512CP
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quency. The following mutually exclusive applicants
remain in this proceeding: RKO General, Inc.(RKO);
Adwave Company (Adwave); South Jersey Radio, Inc.
(South Jersey); Cozzin Communication Corporation
(Cozzin); and Rosemarie A. Reardon, d/b/a Laudersea
Broadcasting Company (Laudersea).

2. In reviewing these proceedings to date, the Commis
sion, in its Memorandum Opinion and Order, 4 FCC Rcd
1532 (1989), noted that there were originally nine com
parative renewal proceedings in which RKO's renewal
applications for 13 co-owned stations were opposed by
competing applicants for construction permits, and that
the Commission's Administrative Law Judges "in the var
ious comparative renewal proceedings should conduct
hearings to determine the relative qualifications of the
competing applicants and to issue partial initial decisions
ranking these applicants. RKO General, Inc. (WFYR-FM),
100 FCC 2d 464, 467·68 (1985)." The Commission then
directed (id .. at para. 10)1:

the parties seeking review of the partial initial de
cisions to file their exceptions with the Review
Board, which regularly considers matters of this
nature, within 30 days after the release date of this
memorandum opinion and order . . . . After the
Board has received exceptions and replies, it shall,
with highest priority, proceed to review the AU's
ranking of the applicants and issue decisions
denying those applicants not ranking first.

3. Thus. before us at this juncture are the Partial Initial
Decision, 2 FCC Rcd 3348 (1987)(1.0.) of Administrative
Law Judge Joseph Stirmer (AU); the Contingent Inirial
Decision of Administrative Law Judge Walter C. Miller,
FCC 860-47, released July 23. 1986 (Boston I.D.)(insofar
as the Boston 1.D. relates to Cozzin); the exceptions (filed
March 16, 1989 by Adwave. Laudersea, and Cozzin); and
replies (filed April 7, 1989 by Adwave. Laudersea, South
Jersey, and the Commission's Mass Media Bureau). Hav
ing heard oral argument on April 28, 1989, and reviewed
the transcripts and documents in the proceeding below,
we affirm the AU, except as modified herein, and rank
South Jersey's application (as among the competing ap
plicants) as first. All other remaining applicants are un
qualified to be licensees of the Commission.

Adopted: May 24, 1989;

DECISION

Released: June 6, 1989

BACKGROUND
4. In addition to the standard comparative issue, by

Memorandum Opinion and Order, FCC 85M-3484, released
September 6, 1985, the Presiding Judge specified the fol
lowing issues against Laudersea:

By the Review Board: MARINO (Chairman),
BLUMENTHAL, and ESBENSEN. Board Member
BLUMENTHAL concurring in part and dissenting in
part.

Board Member ESBENSEN:

1. By Hearing Designation Order, FCC 85-541, released
December 6, 1984 (HDO), the Commission designated for
comparative hearing the license renewal application of
RKO General, Inc.(RKO), for FM broadcast station
WAXY-FM, Fort Lauderdale, Florida, and various mutu
ally exclusive applications to operate on the same fre-
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(a) To determine the cost estimates for prosecution,
construction and operation of the facility proposed
by Laudersea and whether its available bank loan
commitment is sufficient to render that applicant
financially qualified.

(b) To determine whether Rosemarie A. Reardon,
d/b/a Laudersea Broadcasting Company, either mis
represented facts, was lacking in candor. or was
grossly negligent in certifying that she was finan
cially qualified and, if so, the effect thereof on her
basic and/or comparative qualifications to be a Com
mission licensee.
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5. By Memorandum Opinion and Order, FCC 85M-3835,
released October 2, 1985, the AU specified the following
issue against Adwave:

To determine whether Adwave or Mr. George Gard
ner misrepresented facts or was lacking in candor in
making its divestiture commitment to the Commis
sion and if so, the effect thereof on the applicant's
basic and/or comparative qualifications.

6. In addition to the foregoing issues, and as a result of
the addition of issues against Cozzin in the RKO Boston
proceeding (see RKO General, Inc. (WRKOIWROR), FCC
85M-890, released March 1, 1985), the Presiding Judge
ruled that the same issues would be specified herein, but
that trial of such issues would be held in the Boston
proceeding, with the findings and conclusions controlling
in this proceeding (see Order, FCC 85M-I076, released
March 15, 1985; 2 FCC Red at 3348, 3349). The issues
added with respect to Cozzin in the Boston proceeding
were as follows:

To determine whether Joseph Zingale misrepresent
ed the facts to, or lacked candor with the Commis
sion when he executed the signatures of his wife
and children on 46 LPTV applications filed with the
Commission, and if so, what effect those misrepre
sentations have on Zingale's basic or comparative
qualifications to be a Commission licensee;

To determine whether Joseph Zingale is the real
party in interest in those 46 LPTV applications, and
misrepresented his ownership status for the purpose
of circumventing 47 CFR 73.3513, 73.3518, 73.3520
and 73.3521, thereby abusing the Commission's pro
cesses, and if so, what effect that abuse has on
Zingale's basic or comparative qualifications to be a
Commission licensee.

ADWAVE
7. Adwave is a Florida corporation, wholly owned and

controlled by George F. Gardner, its president, a director
and 100% stockholder (Tr. 202; Adwave Ex. 1 at 1).
Gardner is also president, treasurer and a director of
Raystay Company (Raystay), which owns and operates
cable television systems serving Carlisle, Mount Holly
Springs, Boiling Springs, Waynesboro and neighboring
areas in Pennsylvania. Raystay is also sole owner of
Inwood TV Cable Company, which holds a franchise to
operate cable systems being constructed (at the time of the
hearing) in Berkley County, West Virginia (Tr. 203-204).
The other officers and directors of Raystay are Gardner's
wife, Marian Gardner, who is secretary and a director,
and Gardner's son, David, who is vice president and a
director (Tr. 117, 232-233; Adwave Ex. 5 at 1).

8. Raystay has always been wholly owned by the Gard
ner family and operates as a family business (Tr. 198,
218). Gardner controls Raystay through his majority stock
ownership (Tr. 200; Adwave Ex. 1 at 1). Raystay has two
classes of stock: Class A, which is voting, and Class B,
which is nonvoting (Tr. 483). Gardner owns 50.1 % of the
Class A stock of Raystay, while Mrs. Gardner owns 25.9%
of the Class A stock. Two of the Gardner children, David
and Michael, each own 8% of the Class A stock; the
remaining 8% of the Class A stock is held in trust by
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David Gardner for another of Gardner's children, Jon
Gardner. In addition, five of Gardner's children and two
of his grandchildren own Class B stock in Raystay (two in
trust arrangements with David Gardner as trustee)(Tr.
134; Adwave Ex. 5 at 1-2). The Class B stockholders have
no voting control over Raystay (Tr. 511); however the
principal equity value of Raystay is in the Class B stock
(Tr. 484; 497-498).

9. Additionally, Gardner is president, treasurer, a direc
tor and, until 1984, was 100% stockholder of TV Cable of
Waynesboro, Inc. (TVCW), which owns and operates ca
ble television facilities serving Washington County, Mary
land. As of October 26, 1984, Gardner transferred all the
outstanding stock of TVCW to Raystay. Further, until
1984, Gardner was president, a director and 90%
stockholder of West Shore Broadcasting Company
(WSBC), which owned and operated cable television fa
cilities serving Quincy Township and Franklin County in
Pennsylvania (Tr. 206, 207; Adwave Ex. 1 at 1); his son
David held the remaining 10% of the stock of WSBC (Tr.
204). On October 22, 1984, Gardner transferred the assets
of WSBC to Raystay and subsequently dissolved WSBC
(Tr. 204-207, 521; Adwave Ex. 1 at 1).

10. On March 27, 1984, the "B cut-off" date in this
proceeding, Gardner amended Adwave's application to
claim that (Tr. 489; Adwave Ex. 6 at 1; RKO Ex. 1;
emphases added):

In the event Adwave Company is awarded a con
struction permit for a new FM broadcast station at
Fort Lauderdale, Florida, George F. Gardner and
his wife, Marion [sic] Gardner. will divest themselves
of all of the Slack they own in Raystay Company.

In the event Adwave Company is awarded a con
struction permit for a new FM broadcast station at
Fort Lauderdale, Florida, George F. Gardner will
divest himself of all the srock he owns of TV Cable of
Waynesboro, Inc .. and West Shore Broadcasting Co.

11. Gardner was aware that divesting of his stock was a
factor the Commission would consider in awarding the
license; and, after reviewing the applications of other
parties to determine how Adwave's application compared
with them, Gardner elected to amend his application to
include the commitments to divest. In that regard, the
following hearing cross-examination colloquy (which oc
curred prior to the time the issues were enlarged against
Adwave) is enlightening (Tr. 162-165; emphases added):

[Counsel]: Mr. Gardner, as of the time your applica
tion was filed, do you recall whether or not there
was a provision, a representation in that application
that you would divest your interest in Raystay?

[Gardner]: I don't believe there was that provision
in there.

[Counsel]: Is it true that the commitment to divest
was made at the "B" cutoff?

[Gardner]: I am not familiar with the terminology,
but I recall Mr. Cohen [Adwave's counsel] explain
ing to me that there was a time coming up that I
would have to make up my mind what I wanted to

d
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have in my application and after that I couldn't
change. I discussed with him all of the various things
that the Commission would be looking at. With his
assistance, we looked at all the applicants and I
asked, I am repeating myself, I did ask him what the
Commission would be looking at. After he ex
plained the various things, the Commission would
be looking at, I then determined that it would be
useful for me to amend the application.

[Counsel]: Just to explain your answer a bit, are you
telling me that sometime after the application was
filed and after the competing applications were
filed, either you or your attorney looked through
those applications and determined whether your ap
plication stood in a comparative sense to the ones
that had been filed for the facility?

[Gardner]: We looked through them together, yes.

[Counsel]: The purpose was to determine how you
stacked up with the other applications?

[Gardner]: Precisely.

[Counsel]: Your attorney informed you in response
to your questions that if you were to be compara
tively successful, that it would be necessary for you
to commit yourself to divest yourself of Raystay? Is
that the way it happened?

[Gardner): No. He explained to me the things that
the Commission would be looking at and that was
one of them.

[Counsel]: When you say that was one of them,
what was one of them?

[Gardner): Divesting; integration which I had al
ready proposed, and divesting; and we considered
minority participation and I finally determined that
I would and this did not occur immediately. I dis
cussed it with my wife, I discussed it with my son,
David, and did a lot of soul searching and finally
determined [ would be willing to divest of my interests
in Rayseay. [ asked my wife if she would be willing to
divest and she agreed to do that.

• • •

[Counsel]: [sn't it a fact, Mr. Gardner, that the reason
you made representations that you would divest your
self of Rayseay was to gain a comparative postion in
the Fort Lauderdale application?

[Gardner]: Yes.
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.....
[Counsel]: Prior to filing the Fort Lauderdale ap
plication and reviewing the other applications, is it
not true that you did not intend to divest yourself of
Raystay?

[Gardner]: I may have thought about it, but cer
tainly hadn't made any decision on it.

Thus, it is clear that Gardner made the divestiture com
mitments for the sole purpose of gaining a comparative
advantage over the then-existing eight other competing
applicants (not including RKO) for the frequency oc
cupied by WAXY-FM (Tr. 143-45, 480-481). Gardner dis
cussed the amendment with his communications counsel,
who drafted it for his signature (Tr. 508). This amend
ment was reviewed by Gardner, shown to his wife, and
signed by Gardner prior to its filing with the Commission
(Tr. 163-164, 508, 518).

12. In the HDO, the Commission (taking Gardner at
his word) required, in the event of a grant of the Adwave
application, that:

Prior to the commencement of operation of the
station authorized herein, permittee shall certify to
the Commission that the principals of Adwave have
divested aU stock ownership in Raystay Company,
TV Cable of Waynesboro, Inc., and West Shore
Broadcasting Company.

13. Following the amendment to Adwave's application,
in his direct case exhibit (Integration and Diversification
Statement, filed February 19, 1985), Gardner again, and
without reservation, declared:

In the event that Adwave's application is granted,
my wife and I will divest ourselves of all the stock
we own in Raystay.

At hearing, Gardner testified that he understood that the
condition placed on his application by the Commission
with regard to divestiture required him to "take the own
ership characteristics of the stock out of [his) hands ... "
(Tr. 165). However, Gardner also testified at hearing
(prior to enlargement of issues against Adwave) as follows
(Tr. 137-140; emphases added):

[Counsel]: You have no plans to resign as a Director
of Raystay, do you?

[Gardner): No.

[Counsel]: You represented that if you are successful
in this proceeding. that you will divest your stock in
Raystay. What does that mean?

[Gardner): During the deposition there were ques
tions asked on that and I tried to answer them by
saying that I had discussed it with my estate attorney
and he had said that a trust would be set up. After
the deposition and the questions that [ was unable to
answer there, I met with him and we prepared trust
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agreements for myself and my wife. They are avail
able for you to look at. What they do, according to
my estate attorney, is place our stock in a trust
where we would get any dividends that would be
declared on the stOCk, but that we have no right to
vote the stock; the trustee has that sole right. I can
gift the stOCk, I can will the stock, but I have no
other control over it.

•••

[Judge Stirmer]: ... This trust arrangement that you
made reference to is what you had in mind when
you indicated you would divest yourself of all stock
you owned in Raystay?

[Gardner]: Yes.

[Judge Stirmer): That is what you meant by that?

[Gardner]: Yes. I had discussed with my estate attor
ney how to go about this. We had said that he
would set up a trust arrangement.

[Judge Stirmer]: This is not a situation whereby
'divesting yourself, you would sell it to a third party
and walk away from this company in its entirety?

[Gardner]: That is correct.

[Judge Stirmer]: You have no intention of doing
that?

[Gardner]: It is a closely held corporation. My fam
ily members own the rest of the stock. There really
wouldn't be much of a market for that stock except
if all of it was offered for sale. The logical thing to
do would be to have the stock transferred to other
members of my family which is what the trust is set
up to do.

[JUdge Stirmer): You would still retain your posi
tion as President and you would still remain as a
Director?

[Gardner]: I have not really thought about that.
There was no offer made for me to resign in the
application.

[JUdge Stirmer]: That is not your intention?

[Gardner]: I have not really addressed that. I didn't
say that I would and I haven't addressed it.

Gardner also testified that, because of "severe" tax con
sequences, he would not be willing to sell his stock to a
.third party (Tr. 139, 225). As a result of the foregoing
testimony and representations, South Jersey petitioned (on
August 5, 1985) to have the issues against Adwave en
larged concerning Gardner's divestiture commitment. 2
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The AU obliged by Memorandum Opinion and Order,
FCC 85M-3835, released October 2, 1985. (See para. 5,
supra).

14. Proposed Trust Agreement : As the testimony in
dicates, Gardner asked his local attorney, William F.
Martson, to draft an actual trust agreement only after he
was unable to answer questions about the trust arrange
ment in his April 1985 deposition. Martson has repre
sented Gardner, as his business counsel, since
approximately 1965, and has also represented him on
some personal matters. The trust agreement Martson pre
pared in connection with Adwave was the first such agree
ment that he had ever prepared for Gardner's Raystay
stock. In their initial discussions (and in at least one of
which Adwave's communications counsel participated "
in a three-way phone caU .. (Tr. 147», Gardner explained
to Martson that he wanted, in addition to divesting him
self of control, to avoid tax consequences and retain the
right to gift or will the stock. Martson stated that he
believed that the trust agreement was written because
"divestment of control had to be effected ... "(Tr. 447).

15. The trust agreement for Mrs. Gardner was not
drafted until after Gardner's deposition, and she did not
see it until two weeks before the hearing (Tr. 234, 241).
Before the draft trust agreement was prepared, she had
never seen any statement representing that she must divest
herself of her Raystay stock and was not aware that any
such statement existed (Tr. 242); however, Mrs. Gardner
clearly does not want to sell her shares in Raystay (Tr.
239). Additionally, as noted, Gardner does not intend to
divest himself of the Raystay stock if Adwave's application
is not granted (Tr. 501), and Gardner does not intend to
execute the trust agreement unless he is the successful
applicant (Tr. 137-138, 145).

16. The unexecuted trust document (Adwave Ex. 2)
prepared by Martson (Tr. 507), contained the following
relevant provisions:

(1) Gardner would retain all net income of the
trust, payable in quarterly installments;

(2) Gardner would retain the right to "demand"
that the "principal of the trust, or any portion of
the principal" be paid to third parties;

(3) Gardner would retain the proceeds of any sale;

(4) Gardner would retain veto power over any sale,
exchange or other disposition of the capital stock of
Raystay;

(5) Gardner would retain the power to transfer the
trust corpus either during his life or by will;

(6) Gardner could terminate the trust if he no
longer held the WAXY-FM license (Tr. 444-425).

17. In addition, Gardner was the individual who se
lected the proposed trustee (Martson, his local counsel);
the proposed trust agreement does not provide that the
trust is irrevocable; moreover, Gardner stated that his
divestiture commitment only requires that he remove
himself (and his wife) from voting control of Raystay only
so long as he owns Adwave and Adwave has the Fort
Lauderdale station (Adwave Ex. 6, p. 2). This was
Martson's understanding of Gardner's intention when he
drafted the proposed trust instrument (Tr. 444-425). Mrs.
Gardner's situation is identical to Gardner's, except that

.t,..t ••
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while she also has not executed a trust document, she did,
on June 16, 1985, execute a document saying she would
sign the trust for her stock "as the same may be required
to divest myself of ownership of equity in Raystay ... "
(Adwave Ex. 3, p. 5).

18. Discussion: In making his divestiture commitment,
it is clear that Gardner never contemplated actually sell
ing his stock, or depriving himself of the non-voting
benefits of ownership, such as the right to receive the
income and dividends of the Raystay stock; the right to
dispose of the stock by gift or will; the corporate positions
of president and treasurer, or his position as one of the
three directors of Raystay; and veto power over "any sale
or exchange or other disposition of the capital stock of
Raystay Company." And, like her husband, Marian Gard
ner has no intention of giving up her position as secretary
or director of Raystay in the event of a grant (Tr. 238);
she stated that she "had no desire" to sell her Raystay
stock (Tr. 239). .

19. Gardner recognized that the amendment he filed
with the Commission in 1984 said nothing about control
(Tr. 490). Gardner admitted that he had read the HDO
and the clear, unambiguous language concerning
divestiture, but claimed that he had not "noticed" that the
divestiture provision referred to ownership rather than
control of stock (Tr. 492-493). He could not remember
ever informing the Commission, prior to the July 1985
hearing, that he only intended to divest himself of voting
rights (Tr. 512). It "did not occur" to Gardner that servo
ing as an officer or director or Raystay had any relation to
control of the stock. Gardner is simply of the view that he
has made a binding commitment to remove himself from
"control" of Raystay for so long as he or his wife own an
interest in the station being sought by Adwave. He does
not intend to take any action inconsistent with that com
mitment, "whether or not [he] were otherwise free to do
so under the law." (Adwave Ex. 6 at 2.)

20. In its Exceptions, Adwave claims (Exceptions, at 1;
emphasis in original):

In sum, there is no substantial evidence that Mr.
Gardner interposed a knowingly invalid divestiture
commitment for the purpose of deceiving the Com
mission. To the extent Mr. Gardner's plans are
deemed insufficient, there is no evidence that this
reflects other than a good faith misunderstanding in
an area where Commission policy has been complex
and developing.

Additionally, Adwave, in essence, claims that Gardner
thought that his divestiture commitment could be fulfilled
by giving up the voting rights in the stock; that the
contemplated trust was not a sham; that by surrendering
voting control, Gardner would have become, in effect, a
passive investor such as a limited partner and thus would
have satisfied the Commission under the policies on At
tribution of Ownership Interests, 97 FCC 2d 997 (1984);
recon. granted in part, 58 RR 2d 604 (1985); further recon.
granted in part, 1 FCC Rcd 802 (1986).

21. However, the facts regarding the key "misrepresen
tation/lack of candor" issue against Adwave are not in
dispute. On March 27, 1984, the "B cut-off date" in this
proceeding, Adwave filed an amendment wherein George
Gardner stated that if Adwave is awarded a construction
permit, "George F. Gardner and his wife, [Marian] Gard-
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ner, will divest themselves of all of the stock they own in
Raystay Company." Raystay, a family corporation, owns
and operates various cable television systems, and the
divestiture commitment was made by Gardner to improve
his comparative position in this proceeding. The commit
ment to divest appeared on its face to be unconditional
and unequivocal and was repeated in the direct case ex
hibits offered by Adwave.

22. Despite the unequivocal nature of the divestiture
commitment, it was revealed during the course of. this
proceeding that neither Gardner nor his wife have any
intention of divesting themselves of their stock ownership
of Raystay. Indeed, Gardner, at no time, had any inten
tion of divesting himself in any meaningful way of his
stock ownership or the benefits derived from such owner
ship. Rather, what Gardner had in mind was a trust
arrangement whereby he would divest himself of voting
rights to the stock; and, because of the alleged "tax con
sequences," Gardner did not intend to sell the stock.

23. Not only did the trust arrangement fail to satisfy his
divestiture commitment, it permitted Gardner's retention
of almost all indicia of ownership, save the right to vote
the stock. Thus, the trust arrangement would enable
Gardner to receive income from the stock; the right to
will or make a gifts of the stock; and the right to approve
the sale of the stock. The proposed trust agreement con
tained no provision making it irrevocable by Gardner.
Finally, Gardner appointed his personal attorney as the
proposed trustee and intended to retain the management
positions of president, treasurer, and a director of Raystay.

24. It is clear that the relinquishment of voting rights in
a family corporation, under the terms and conditions
contemplated by Gardner, can hardly satisfy the pledge he
made in his "B cut-off" amendment that he and his wife
would divest themselves of "all of the stock they own in
Raystay Company. While Gardner claimed that he did not
fully "understand" the meaning of "divest" and that he
believed that all the Commission required was a relin
quishment of "control," it is, nevertheless, apparent that
the divestiture statements made by Gardner spoke· in
terms of stock ownerShip, not control. But, even control
of Raystay was not going to be meaningfully surrendered
by Gardner who, as noted, would retain the position of
president, treasurer and a director.

25. The Commission expects representations made in
the comparative hearing process to be advanced in good
faith. Such representations must not be put forth as a part
of "gamesmanship" or for tactical advantage; they must be
seriously advanced and seriously regarded in actual opera
tion. Tidewater Teleradio, Ene., 24 RR 653, 657 (1962).
And, such divestiture commitments must be uncondi
tional and unequivocal. WHW Enrerprises, Inc., 89 FCC
2d 799, 813 (Rev. Bd. 1982), review denied, FCC 83-368,
released September 13, 1983, rev'd on other grounds sub
nom. WHW Enterprises, Inc. v. FCC, 753 F. 2d 1132 (D.C.
Cir. 1985); Northern Sun Corporation, 100 FCC 2d 889,
891 (Rev. Bd. 1985); KIST Corp., 99 FCC 2d 173, 196
(Rev. Bd. 1984); Vacationland Broadcasting Co., 97 FCC
2d' 485, 488 (Rev. Bd. 1984), recon. denied, S6 RR 2d
1260 (Rev. Bd. 1984), review denied, FCC 85-275 (1985);
High Sierra Broadcasting, Inc., 96 FCC 2d 243 (Rev. Bd.
1983).

26. Adwave argues that although its representations
made in its divestiture pledge for tne purpose of gaining a
comparative advantage were ultimately found to be un
warranted, that is no basis for finding an intent to deceive,

,
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citing Tequesta Television. Inc., 2 FCC Rcd 7342 (Rev. Bd.
1987).3 Adwave argues that Gardner made his divestiture
commitment in good faith. that it was not inherently
unreasonable. and that merely because its divestiture pro
posal may have been defective, such defect does not war
rant disqualification. Moreover, Adwave suggests that if it
had truly intended to deceive the Commission, it could
have, in essence, "found a better way to do it." However,
contrary to the thrust of Adwave's arguments, the Board
has held that representations made in the course of a
hearing seeking to obtain a comparative advantage can
serve as the basis for disqualification of an applicant or
licensee. Mid - Ohio Communicalions, Inc., 104 FCC 2d
572 (Rev. Bd. 1986). Additionally, contrary to Adwave's
argument that the state of Commission precedent on the
use of trusts to effectuate divestiture commitments is
unclear, in WebSler - Baker Broadcasting Co., 88 FCC 2d
944 (Rev. Bd. 1981), the Board held that a divestiture
commitment could not be premised upon a voting trust
that had not been created as of the date for filing amend
ments as a matter of right, and that such a "vague"
.proposal was "not the same as divestiture of ownership."

27. Here, it must be concluded that Gardner misrepre
sented facts or, at a minimum, was lacking in candor
when he prepared and submitted his divestiture amend
ment and hearing exhibits because he had, in actuality, no
intention of meaningfully divesting himself of his stock
ownership in Raystay. It is patent that this pledge by
Gardner was not made in good faith, but for the specific
purpose of gaining a comparative advantage in this pro
ceeding. Thus, whether Adwave's conduct is considered a
misrepresentation or a lack of candor, the result is the
same. Fox River Broadcasting, Inc., 93 FCC 2d 127 (1983).
Gardner has simply evidenced a willingness to deceive the
Commission by his false divestiture commitment.
Bellingham Television Associates, Ltd., 59 RR 2d 978
(1986). Indeed, Adwave's lack of candor before the Com
mission, especially in a hearing proceeding, is indicative
of its future behavior. It is well-settled that in order to
discharge its duties effectively, "the Commission must, of
necessity, rely upon the statements and submissions of its
licensees . . . . The fundamental importance of truthful
ness and complete candor on the part of applicants, as
weB as licensees, in their dealings with the Commission is
weB established." Lebanon Valley Radio, Inc., 35 FCC 2d
243, 258 (Rev. Bd. 1972), review denied, 39 FCC 2d 1099
(1973), rev'd on other grounds sub nom. Lebanon Valley
Radio, Inc. v. FCC, 503 F.2d 196 (D.C. Cir. 1974). See
also FCC v. WOKO, Inc., 329 U.S. 223,227 (1946). Since
the Commission must license thousands of radio and
television stations in the public interest, it must therefore
rely substantially on the completeness and accuracy of the
submissions made to it. WHW Enterprises, bu. v. FCC,
supra, 753 F.2d at 1139; RKO General, Inc. v. FCC, 670
F.2d 215, 232 (D.C. Cir. 1981), cerr. denied, 456 U.S. 927
(1982).

28. In its Policy Regarding Character Qualificalions in
Broadcast Licensing (Character Policy Statement) (Gen.
Docket 81-500); Amendment of Rules of Broadcast Practice
and Procedure Relating to Written Responses to Commission
Inquiries and the Making of Misrepresemations to the Com
mission by Permittees and Licensees (BC Docket No.
78-108), 102 FCC 2d 1179 (1986), the Commission suc
cinctly declared (102 FCC 2d at 1209-11):
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We believe it appropriate to give misrepesentation
specific consideration in the context of this Policy
Statement. The act of willful misrepresentation not
only violates the Commission's Rules; it also raises
immediate concerns over the licensee's ability to be
truthful in any future dealings with the Commis
sion.

•••

As we have stated, the trait of 'truthfulness' is one
of the two key elements of character necessary to
operate a broadcast station in the public interest.
The Commission is authorized to treat even the
most insignificant misrepresentation as disqualifying.

•••

We believe it necessary and appropriate to continue
to view misrepresentation and lack of candor in an
applicant's dealings with the Commission as serious
breaches of trust. The integrity of the Commission's
processes cannot be maintained without honest deal
ing with the Commission by licensees.

29. It is clear from the Character Policy Statement that
honesty and forthrightness remain of paramount concern
to the Commission. Here, Gardner sought to enhance his
comparative position by putting forth a pledge to divest
his ownership of Raystay, when in fact he had no such
intention. His contemplated trust arrangement was a to
tally ineffective and disingenuous method of attempting to
convince the Commission he would be divesting his own
ership or his control. As an experienced businessman and
broadcaster, Gardner cannot avoid the consequences of
his wrongful conduct on the excuse that he did not know
what divestiture meant. Thus, like the AU, we are
unpersuaded by Adwave's defenses. First, while Gardner
argues a lack of deceptive intent on his part, the facts
nevertheless establish that he had a clear motive for de
ception when he submitted a divestiture pledge which he
had no intention of fulfilling. Deceptive intent must be
inferred from Gardner's deceptive conduct. Moreover, we
adopt the AU's determination that it is impossible to
accept Gardner's explanation that he thought he could
satisfy his divestiture commitment by surrendering voting
control to an appointed trustee of a trust. The arrange
ment which Gardner envisioned, as previously noted,
would not have divested him of either ownership or
control of Raystay. As discussed in greater detail at para.
46, infra, credibility findings of an AU will be given
decisional deference, unless such determinations are in
irreconcilable conflict with the record evidence. WHW
Enterprises v. FCC, supra, 753 F. 2d at 1141. Finally, even
under Adwave's reliance on Attribution of Ownership In
tereslS, supra, Gardner could not have been considered a
passive investor because he would have retained the posi
tions of president, treasurer, and a director of Raystay.
Thus, we concur with the AU's observation that how,
inter alia, the chief executive officer of a company owning
cable interests can be considered a "passive investor" is
simply not (nor can it be) explained by Adwave.

7
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30. In sum, we agree with the AU that Adwave must
be disqualified with respect to the lack of can
dor/misrepresentation issue specified against it. The pre
ponderance of the record evidence, as a whole, establishes
that Adwave does not possess the qualifications to be a
Commission licensee. Steadman v. Securities and Exchange
Commission, 450 U.S. 91 (1981).

LAUDERSEA
31. Rosemarie A. Reardon is the principal of Laudersea.

In 1978, she receive her doctoral degree from the Univer
sity of South Dakota after an internship at Royal C.
Johnson Veteran's Administration Medical Center in
Sioux Falls, where she conducted individual psychother
apy, marital counseling and vocational testing, and
worked with psychiatric, chemically dependent, and medi
cal patients. Since 1978, Dr. Reardon has been in private
practice as a counseling psychologist.

32. Dr. Reardon's husband, B. Scott Reardon, III, owns
100% of Sedgwick Broadcasting Company (SBC), the
permittee of a new FM broadcast station for Haysville,
Kansas. At the time of the hearing, the proposed station
was not yet on the air (Laudersea Ex. 3). According to
Dr. Reardon, she has no interest in SBC or the proposed
Haysville station and does not intend to have such an
interest in the future (Id.). Furthermore, according to Dr.
Reardon, Mr. Reardon will have no ownership interest in
the proposed Fort Lauderdale station, nor will he be an
employee of Laudersea. Mr. Reardon proposed to be in
tegrated into the management of the Haysville station, for
which he applied in 1982; before he made that proposal,
Dr. Reardon told him that she would move to Haysville if
his application were granted. Thereafter, Dr. Reardon
filed her Fort Lauderdale application. At the time she
filed the application (or prior thereto), Dr. and Mr.
Reardon had discussed the fact that she would move to
Fort Lauderdale if her application were granted, whether
that move was from Sioux Falls or Haysville, Kansas (Tr.
301). Dr. Reardon was prepared to leave her Sioux FallS
practice, which she characterized as successful, in order to
go to Haysville and do something "different" (Tr.
347-349).

33. Dr. Reardon has never worked at a radio station
and has no prior broadcasting experience of any kind (Tr.
297). Before applying for WAXY, Dr. Reardon took no
steps to learn about WAXY's facilities, dial position or
format, and she does not even know what frequency the
station will broadcast on. Since she filed her application,
she has done nothing more to become informed about
broadcasting other than "reading some articles in her
husband's broadcasting journals at home" and consulting
with her attorney. She got "some idea" of WAXY's au
dience from a periodical, but "that's about it." (Tr. 293).
She believes that the Fort Lauderdale station is "lucra
tive," and this is a reason she filed her application (Tr.
295-296). Dr. Reardon owns no residence in Fort
Lauderdale. She does not belong to any Fort Lauderdale
organizations (Tr. 317). She has never been to Fort
Lauderdale, and did not consider going there before she
applied and she does not know the population of Fort
Lauderdale or in which county it is located. Since she
filed her application in May 1983, Dr. Reardon has done
nothing more to learn about the Fort Lauderdale area
other than talking to people who have vacationed there
and completing her EEO statement by making a tele-
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phone call to the Chamber of Commerce shortly before
that statement was filed in January 1985 (Tr. 354-355).
She has not subscribed to any local newspaper or had any
other contact with the Chamber of Commerce (Tr. 358).

34. Dr. Reardon apparently learned of the opportunity
to apply for WAXY through Thomas L. Seibert, Mr.
Reardon's communications attorney and a friend. At a
Georgetown University reunion in the summer of 1980
attended by Mr. and Dr. Reardon and Siebert, they dis
cussed radio as a business opportunity. Late in 1981 and
early in 1982, during social gatherings, Siebert and the
Reardons discussed the subject of the availability of the
RKO stations for the first time (Tr. 580-581,593-594,597,
663, 737-740, 756, 758-759; Laudersea Ex. 7 at 1). Dr.
Reardon could not remember telling Siebert at that time
that she wanted to apply for WAXY. Neither could
Siebert recall any discussion of the Fort Lauderdale sta
tion with Dr. Reardon during 1980 or 1981. However,
according to Reardon, Siebert described a broadcast li
cense in a Sunbelt area as a "premium business opportu
nity."

35. Siebert claimed that he had an "academic
awareness" (Tr. 720) of the costs of constructing and
operating a new station, and he believes that it is "more
likely than not" that he discussed radio financing and the
Commission's financial standards "generally" with Dr.
Reardon, but could not specifically recall mentioning any
cost figures or even having any specific discussion of
financing and costs with Dr. Reardon (Tr. 740-747).
Siebert believes he discussed licensing criteria, cost pa
rameters, and the value of a permit with Dr. Reardon
because this is what he would normally discuss with
prospective clients. Siebert testified that "I do have a
specific recollection of having a generalized d,iscussion"
about costs (Tr. 723J, and when asked about discussing
Commission financial requirements with Dr. Reardon,
Siebert stated (Tr. 722):

It is more likely than not, that in discussing that
kind of opportunity, that I would have told her that
a financial showing of so many hundreds of thou
sands of dollars has to be qualified to obtain a
permit.

Siebert further testified (Tr. 729-730):

[Counsel]: Was it your practice at that time to advise
applicants that she should have a bank loan to
support their financial qualifications?

•••

[Siebert]: It would have been my standard practice
to advise a client that the client must make the
financial showing through some kind of recognized
lending institution like a bank, an insurance com
pany, or provide a personal financial statement.

However, Siebert qualified his answer by noting that Dr.
Reardon was not actually a "client" (Tr. 730).

36. In 1982, David S. Birkeland, President of First Bank
of South Dakota, met with Mr. and Dr. Readon at a
restaurant (Tr. 561; Adwave Ex. 4 at 1-2). The AU found

I,
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[W]hat the record shows is that the first two, Mary
Jo and Tom were done in precisely the handwriting
style - the signature style of Mr.zingale. That the
other two, Roseanne and Nancy, were done in the
handwriting, not the signature style of Mr. Zingale;
therefore, it is incorrect for the judge to conclude
that he tried to make it different from his own
writing style. He wrote them exactly in his own
writing style, bw lWO dif!ereJU.

The record evidence, and the testimony of James T. Mill
er, which Couin only attempts to rebut by the self-serving
testimony of Joseph Zingale, is more than adequate to
support the adverse conclusions reached by the AU.

73. Thus, we hold that the record evidence, taken as a
Whole, must lead to the ineluctable conclusion that Jo
seph Zingale (1) misrepresented facts to the Commission
when he executed the signatures of his wife and children
on 46 LPTV applications, (2) that he did so with intent to
deceive the Commission, and "stack" the Commission's
LPTV lottery process in his favor; and (3) he was the
"real-party-in-interest" in the 46 LPTV applications filed
in his family member's names. Such actions cannot be
condoned, and Couin (whose sole officer, director, and
49% shareholder is Joseph Zingale) must be found to be
disqualified. FCC v. WOKO, Inc., 329 U.S. 223 (1946) and
citations at paras. 27-28, supra.

SOUI'H JERSEY
74. South Jersey has been determined to be fully quali

fied to construct and operate as proposed. No qualifying
issues were specified against South Jersey, and no party
during the course of this proceeding sought to enlarge
issues against South Jersey. While South Jersey, and its
principals, are multiple licensees and propose no integra
tion of ownership and management, it is the only quali
fied applicant remaining; thus, the comparative aspects of
South Jersey's application (or the disqualified applicants)
need not be addressed.

CONCLUSIONS
75. ACCORDINGLY, IT IS ORDERED, The

unopposed Motion for Leave to Amend, filed November
16, 1987 by South Jersey Radio, Inc., IS GRANTED, and
the proposed amendment IS ACCEPTED; and,

76. IT IS FURTHER ORDERED, That the applications
of Adwave Company (File No. BPH-830510AL); Couin
Communications Corporation (File No. BPH-830512AW);
and Rosemarie A. Reardon d/b/a Laudersea Broadcasting
Company (File No. BPH-830512CP) ARE DENIED; and,

77. IT IS FURTHER ORDERED, That the application
of South Jersey Radio, Inc. (File No. BPH-830511AK) is
RANKED FIRST in the captioned proceeding.

FEDERAL COMMUNICATIONS COMMISSION

Eric T. Esbensen
Member, Review Board
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FOOTNOTES
1 Because of the Commission's directive to review the issues

with respect to the competing applicants in the remaining RKO
proceedings "with highest priority." our consideration of pend
ing exceptions in other proceedings may be held in abeyance for
approximately ninety days.

2 On August 19. 1985. RKO filed comments in suppo" of
South Jersey's Motion to Enlarge Issues Against Adwave. It
there attached copies of pertinent portions of Gardner's deposi
tion testimony which first revealed his considerations of
"divestiture" (Deposition transcript, pp. 40-41):

[RKO Counsel]: As I understand it, you have represented
that if you are successful in obtaining the license in Fort
Lauderdale, you will sell all of your stock in Raystay. 00
I understand that that means you would give up your
interest in the cable operations?

[Gardner): That is correct.

[Adwave Counsel): He has not said he would sell it. He
said he may divest. Selling and divesting are not the
same.

[RKO Counsel]: Are you saying that the existing cable
operations that you have now, you would have nOthing
further to do with them?

[Gardner]: This is correct.

[RKO Counsel): When you say you will divest yourself of
the stock, have you thought that through as far as what
that would mean, what you intend to do?

[Gardner}: I discussed it with my estate attorney and he
has proposed a method of how to do it.

[RKO Counsel]: Are you going to sell it to your family?

[Gardner]: As I understanding, it, and I am certainly not
very qualified, there is a trust arrangement that would be
set for the benefit of that family.

[RKO Counsel): Would you be a trustee?

[Gardner): I don't know that that has been discussed.

It is notable that at the time of Gardner's deposition on April
29, 1985 (more than a year subsequent to the "B cut-off" date of
March 29, 1984) Adwave's comparative posture in the proceed
ing had been altered dramatically. Three of the eight competing
applicants had already dismissed their applications, thus leaving
Adwave with competition from only five applicants. Of those
five remaining applicants (South Jersey, Couin, Laudersea,
First City Communications, Inc. (FCCI), and Florida Southern
Broadcasting (FSB», three (South Jersey, Cozzin and FCCI).
had revealed that they intended to seek no integration credit,
and FSB's counsel had withdrawn its representation. Addition
ally. Laudersea was facing petitions filed by RKO and Adwave
that sought basic qualifying issues against Laudersea. Thus. it
would not be unreasonable to posit that Adwave's divestiture
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waffling had some foundation in fact. Perhaps Gardner realized
that he would not have go give up his principal family-owned
Raystay interests: he could retain the pastry and devour it. too.

3 Adwave does correctly observe. however. that no disqualify
ing issue was involved in Tequesta while the instant case does
involve a specific disqualifying issue added by the AU.

4 It must also be noted that Reardon did not know whether
WAXY had auxiliary power capability. and at the time she filed
the amendment to her application on March 29, 1984. to stipu
late that auxiliary power would be provided. she did not know
what specific equipment would be required. (Adwave Ex. 8 at
17). She testified that she had an "estimate" of the cost involved
but could not state the source of the estimate; she simply
believed that it was "not an excessive sum of money." She
merely stated in the March 29. 1984 amendment that she was
financially qualified to provide this additional service. Also. on
January 22. 1985. Reardon further amended her application to
enlarge her proposed full-time staff and again certified her
financial qualifications (Adwave Ex. 8 at 18-21). In January
1985. Reardon did not have written cost estimates for the con
struction and operation of the proposed station. The only in
formation she had was the "ballpark" figures she had obtained
earlier from Seibert and Joyce. She did not know what the
additional costs of the enlarged staff would be. Her financial
ability and understanding of the Commission'S financial re
quirement were the same as when she originally filed her
application. Reardon did not discuss her financial certification
with anyone prior to her January 1985 amendment. and. in her
additional amendment filed on July 12. 1985. Reardon again
certified her financial qualifications (Adwave Ex. 8 at 29·30).
Reardon still had no written cost estimates: the cost estimates
she had in her mind. were "ballpark figures." Reardon clearly
had no written budget or estimates of total costs of construction
and operation of the station from the time she applied in May
1983 until the January 1986 hearing on her financial qualifica
tions. (1.0.• paras. 108-109).

5 At hearing, Joseph Zingale first testified that his children
(Tom. Nancy and Rozanne) were so interested in becoming
personally involved in LPTV that they stayed in touch with
Nightbyrd after his May 1983 Cleveland visit. However. on later
cross examination, he admitted that Rozanne had not stayed in
touch with Nightbyrd. and he did not know whether Nancy had
or not (Tr. 3765-3766).

6 In this Second Report and Order. supra. the Commission
adopted Section 73.3521 of its Rules, 47 CFR ~73.3521. That rule
(violation of which was contemplated in the issue specified
against Cozzin) provides as follows:

When there is a pending application for a new low power
television, television translator booster stations. or for
major changes in an existing station. no other application
which would be directly mutually exclusive with the
pending application may be filed by the same applicant or
by any applicant in which any individual in common
with the pending application has any interest. direct or
indirect. except that interests of less than I% will not be
considered.

The remaining two rules set forth in the issue specified
against Couin (47 CFR §§73.3518 and 73.3520) provide as fol
lows:
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~ 73. 3518 : Inconsistent or conflicting applications: While
an application is pending and undecided. no subsequent
inconsistent or conflicting applications may be tiled by or
on behalf of or for the benefit of the same applicant.
successor or assignee.

§ 73. 3520 ; Multiple Applications : Where there is one
application for new or additional facilities pending. no
other application for new or additional facilities for a
station of the same class to serve the same community
may be filed by the same applicant. or successor or as
signee. or on behalf of. or for the benefit of the original
parties in intereSt. Multiple applications may not be filed
simultaneously.

1 Henry David Thoreau. lournal (1854).

8 Even assuming. arguendo. that the "powers of attorney"
were valid. Zingale violated 47 CFR §73.3513(b) because the
individuals who purportedly granted the "powers of attorney"
were not "physically disabled" or absent from the United States.
Additionally. Zingale's "ignorance" of the rules provides no
solace to Cozzin. As we have stated. "[iJt is usually impossible to
objectively prove that an offender had a perfect knowledge of
the law being violated." Steams County Broadcasting Co.. 104
FCC 2d 688. 696 (Rev.Bd. 1986).

STATEMENT OF BOARD MEMBER
NORMAN B. BLUMENTHAL

CONCURRING IN PART;
DISSENTING IN PART

Save for the fatal disqualification of Adwave, which
would have otherwise easily prevailed in this "contingent"
phase of the proceeding, I find no fault with the majority
decision, concurring in those parts without comment. On
Adwave's disqualification, which unjustly stigmatizes its
president, George F. Gardner, a thoroughly forthright
man. I respectfully dissent.

It is true, as the Decision observes (ante at para. 10),
that Adwave's Gardner did initially pledge to "divest" all
of the stock he (and his family) then possessed in several
cable television companies, which companies hold cable
franchises mostly in central Pennsylvania, more than a
thousand miles from Ft. Lauderdale. However. the record
is abundantly clear that, with an unselfconsciousness
bespeaking a total lack of guile, Gardner volunteered at
deposition that he actively considered effectuating his
pledge by divesting the cable stock into some acceptable
form of trust, thereby avoiding a taxable event on the
outright sale of the stock.

His opponents, the AU, and now the majority grasp at
the illusionary crack of daylight between Adwave's initial
and unqualified pledge to divest the stock and his frank
deposition testimony that he entertained (and. mercy, dis
cussed with counsel) the notion of a trust as evidence of
an intent to deceive the Commission. thereby to avert
even the most minute media "diversification" demerit that
would have attached to Gardner's distant cable interests.!

Because Gardner's spoken misgivings over a potential
fee simple alienation of the cable stock. coupled to his
honest revelation about preliminary discussions with
counsel about divesting into a trust that might satisfy FCC
concerns (however slight. see supra note 1), evince any
thing but an intent to deceive. the "blunderbuss of dis-
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MEMORANDUM OPINION AND ORDER
Before the

Federal Communications Commission
Washington, D.C. 20554

1. Before the Commission are: (1) Joint Petition for
Approval of Settlement Agreement and Related Relief
filed August 11, 1989 by RKO General, Inc., Adwave
Company, South Jersey Radio, Inc., COZZIN Commu
nications Corporation, Rosemarie A. Reardon d/b/a
Laudersea Broadcasting Company, and Ackerley Radio of
Florida, Inc.; (2) statements filed September 13, 1989 by
Adwave and September 21, 1989 by Laudersea; (3) Com
ments filed October 11, 1989 and November 16, 1989 by
the Mass Media Bureau; and (4) a reply filed October 23,
1989 by Adwave.

In re Applications of

RKO GENERAL,
INC. (WAXY-FM)
Fort Lauderdale, Florida

For Renewal of License

ADWAVE COMPANY
Fort Lauderdale,
Florida

MM DOCKET NO. 84-1112
File No. BRH-781002WR

MM DOCKET NO. 84-1113
File No. BPH-830S10AL

Adopted: January 11, 1990;

By the Commission:

Released: February 2, 1990

I
I
I,

r,
1

SOUTH JERSEY RADIO, INC.
Assignor

GRADH-I05, INC., as owned by
ACKERLEY RADIO OF FLORIDA,
INC.
Assignee

SOUTH JERSEY
RADIO, INC.
Fort Lauderdale, Florida

COZZIN
COMMUNICATIONS
COMPANY
Fort Lauderdale, Florida

Rosemarie A.
Reardon d/b/a
LAUDERSEA
BROADCASTING
COMPANY
Fort Lauderdale, Florida

For Construction Permit
for a new FM Station

and

For Consent to Assignment
of License fOr WAXY-FM

and Related Application

MM DOCKET NO. 84-1114
File No. BPH-830511AK

MM DOCKET NO. 84-1116
File No. BPH-830S12AW

MM DOCKET NO. 84-1118
File No. B~H-8305 12CP

File No. BALH-890814ED

File No. BLH-890814KI

64%

I. SETTLEMENT AGREEMENT
2. In their Joint Petition the parties propose to settle

this comparative renewal proceeding. The main features
of the proposed settlement are: (1) RKO's renewal ap
plication for station WAXY·FM would be dismissed; (2)
the mutually exclusive applications of Adwave, COZZIN,
and Laudersea would be dismissed; (3) South Jersey's
mutually exclusive application for WAXY-FM would be
granted; (4) South Jersey would assign the license for
WAXY-FM to GRADH-I05, Inc. (GRADH-I0S, Inc., is
currently a SUbsidiary of RKO; it will be acquired by
Ackerley as part of this transaction); (5) Ackerley would
acquire the physical and other assets of WAXY-FM by
acquiring GRADH·lOS, Inc. Under the agreement
Ackerley would pay RKO $12.600.000 and would pay
$8,400,000 to the other applicants and their principals.

3. The parties contend that their settlement would serve
the public interest by avoiding further burdensome litiga
tion in this case and by helping to resolve the protracted
and complex set of interrelated proceedings originally
involving 14 RKO-owned stations, including WAXY·FM.
RKO's basic and comparative qualifications have been at
issue in this series of proceedings for more than 24 years. l

The parties also contend that approval of the agreement
will put WAXY-FM into the hands of an unarguably
qualified licensee that would not suffer the same uncer
tainties as to its future as RKO does. The parties have
submitted affidavits stating that they filed their applica
tions in good faith and not for the purpose of reaching or
carrying out a settlement agreement.

4. In connection with the proposed settlement, the par
ties seek a Commission determination regarding the char·
acter qualifications of (1) George F. Gardner, the
principal of Adwave, and (2) Rosemarie A. Reardon, the
principal of Laudersea. The parties ask for a ruling that
misconduct allegedly committed by Gardner and Reardon
in this proceeding will not bar them from acquiring other
stations. The obligations of Adwave and Laudersea under
the settlement agreement are conditioned on a favorable
finding on this question. Settlement Agreement '1 5.3, 5.4.

5. Dismissal of the relevant applications would, of
course, moot the question of whether the alleged mis
conduct by Gardner and Reardon adversely affected the
qualifications of Adwave and Laudersea to be the licensee
of WAXY-FM. However, the allegations against Gardner
and Reardon could be revisited in connection with any

I
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proposal by these individuals to acquire a new station. See
Allegan COUlUY Broadcasters, Int:. , 83 FCC 2d 371, 373-74
11 6 (1980).

6. Under some circumstances, at the time a proceeding
is designated for hearing, the Commission makes a deter
mination as to whether the allegations raised against an
applicant affect that applicant's ability to retain or acquire
other stations. See Chluacrer QU4lificalions, 102 FCC 2d
1179, 1220-25 " 83-95 (1986), recon. denied, 1 FCC Red
421 (1986) (discussing the policy, originally enunciated in
Grayson Enurprises, Inc., 79 FCC 2d 936 (1980) and
modified by Transferability of Broadcast Licenses, 53 RR
2d 126 (1983». The parties ask that a Grayson determina
tion be made here.

n. GRAYSON DETERMINATION
7. In a decision in this proceeding, the Review Board

held that Adwave and Laudersea lacked the basic quali
fications to be Commission licensees. RKO General, Int:.
(WAXY - FMJ. 4 FCC Red 4679 (Rev. Bd. 1989). The
Board affirmed a finding to that effect made in the partial
initial decision by Administrative Law Judge Joseph
Stirmer. RKO General, Int:. (WAXY - FM), 2 FCC Red
3348 (1.0. 1987). George F. Gardner is the 100 percent
stockholder of Adwave, and Rosemarie A. Reardon is the
sole proprietor of Laudersea.

8. The Board found that Gardner lacked candor before
the Commission in connection with his categorical pledge
that he and his wife would "divest themselves of all of the
stock they own" in several cable systems. By means of this
pledge, Gardner intended that these interests should not
be attributed to Adwave in the comparative analysis of the
applicants. According to the Board, Gardner had no in
tention of divesting himself of these stock interests. Rath
er, it was revealed that he intended to place the stock in a
voting trust that retained for him almost all of the benefits
of stock ownership, including the ability to participate in
the management of the cable systems. 4 FCC Rcd at 4683
1111 22-24.

9. The Board held that the trust arrangement was an
ineffective and disingenuous attempt to obtain a compara
tive advantage. Additionally, the Board found that Gard
ner, an experienced businessman, knew that the trust
arrangment could not fairly be described as a
"divestiture" of the stock. Id. at 4684 11 29.

10. The Board found that Reardon had falsely certified
that Laudersea was financially qualified to be a licensee.
Laudersea did not have net liquid assets on hand or
available from committed sources to meet its initial costs
of construction and operation. Id. at 4688 • 43. Although
Reardon discussed financing generally with a local bank
er, the banker made no commitment - oral or written 
to Laudersea. Id. at 4685-86 11' 36-37. The Board found
that Reardon had no reasonable basis for certifying that
Laudersea was financially qualified or for representing
that Laudersea had a bank commitment. Id. at 4688 11 44.
In the Board's view, Reardon had been disingenuous and.
recklessly disregarded the truth in so doing. Id. at 4689 11
48.

11. Despite these findings of misconduct, both Adwave
and Laudersea assert that their principals can be found
qualified to acquire additional stations. Both claim that
the alleged misconduct represents isolated misjudgment
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that will not recur at other stations. They also contend
that their principals will be deterred from further mis
conduct by the painful litigation in this proceeding.

12. More specifically, Adwave emphasizes that the al
leged misconduct did not involve a continuing effort to
mischaracterize Gardner's intentions. Adwave maintains
that after questions were raised about Gardner's
divestiture pledge at a deposition, Gardner fully disclosed
his plans. Adwave also asserts that Gardner has had an
unblemished past broadcast record in connection with his
ownership of WQVE-FM in MeChanicsburg, Pennsylvania
(1978-82), WEEO in Waynesboro, Pennsylvania (1971-80
and 1983-84), and WITO in Toledo, Ohio (1973-76).

13. Similarly, Laudersea attributes the alleged miscon
duct to Reardon's inexperience in broadcasting and the
inadequate assistance of her communications counsel. Ac
cording to Laudersea, Reardon's good faith is demon
strated by the fact that, after questions were raised about
her conduct, she acted expeditiously to cure Laudersea's
financial deficiencies and retained new communications
counsel.

14. Accordingly, Adwave and Laudersea argue that
there is no substantial likelihood that the allegations
against Gardner and Reardon would bear upon the opera
tion of other stations. See Grayson, 79 FCC 2d 940 11 10.
As an additional matter, Adwave and Laudersea contend
that granting their requested relief will serve the public
interest by helping to resolve the RKO proceedings.

15. The Mass Media Bureau opposes the requested re
lief. The Bureau argues that Gardner and Reardon were
found to have committed serious misconduct that im
peaches their truthfulness and reliablity vis-a-vis future
applications. Moreover, the Bureau asserts that a failure
to take this misconduct in account would undermine the
deterrent aspects of the licensing process. Procedurally,
the Bureau questions whether the rationale for permitting
an existing licensee in hearing to transfer co-owned sta
tions, not involved in misconduct, should be extended to
permit a new applicant of doubtful character to acquire
other stations. Hence, the Bureau contends that there is
no justification here for ruling that Gardner and Reardon
may freely acquire additional stations. In the Bureau's
view, the fact that this is one of the RKO proceedings
does not warrant special treatment.

16. In its reply to the Bureau, Adwave concedes that
the Commission does not ordinarily make a Grayson de
termination in proceedings involving new applicants.
Adwave asserts that such a determination is warranted
here because (1) there is no need to postpone a deter
mination of Gardner's qualifications, given the availability
of a full record here, and (2) a favorable determination
would facilitate the resolution of the RKO proceedings.
Adwave asserts that a new applicant found unqualified in
one proceeding is not automaticaJJy disqualified from re
ceiving a different authorization. In view of the unique
nature of this proceeding, Adwave contends that a favor
able Grayson determination would not undermine consid
erations of deterrence.

17. Initially, we agree with the parties that the public
interest benefits of entertaining settlements in the RKO
proceedings warrant undertaking a Grayson determination
here, although such a determination would not routinely
be made in the case of new applicants. As we have noted,
settlements in the RKO proceedings offer the possibility
of terminating one of the most protracted and burden
some proceedings in the Commission's history and
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putting RKO's stations into the hands of unquestionably
qualified licensees able to devote their full resources to
broadcasting. We have recognized that undertaking a
Grayson determination in the case of a new applicant is
somewhat more difficult than it is in the case of an
existing licensee. Character Qualifications, 102 FCC 2d at
1225 , 95. In view, however, of the unusual public inter
est benefits of the settlement process in the RKO proceed
ings, we will undertake this more difficult task here.

18. Turning to the merits, we will grant the relief
requested by the parties - but only conditionally. We
cannot find on the record before us that Gardner and
Reardon are qualified, without reservation, to acquire ad
ditional stations. As the Bureau points out. Gardner and
Reardon allegedly committed serious misconduct that we
cannot ignore. 3 The Commission believes that truthful
ness is a key element of character necessary to operate a
broadcast station in the public interest. Character Quali
fications, 102 FCC 2d at 121011 60.4 Misconduct involving
such a deficiency does not, however, necessarily bar an
applicant from further broadcast ownership. In some
cases, we have found that an isolated transgression does
not disqualify an applicant from further broadcast owner
ship. See United Broadcasting, Inc., 100 FCC 2d 1574,
1583-86 ,1' 20-25 (1985); WIOO, Inc., 95 FCC 2d 974,
983-84 1 23 (1983); Faulkner Radio, Inc., 88 FCC 2d 612,
615-18 n 11-17 (1981).' These cases, however, involved
factors not present here - for example, the deterrent
impact of previously having an application denied, as a
basis for concluding that a recurrence of misconduct is
unlikely.

19. Thus, these cases do not directly support a finding
that Gardner and Reardon may be found unconditionally
qualified to acquire additional stations. Nonetheless, other
factors suggest that the alleged misconduct should not
necessarily bar Gardner or Reardon from acquiring addi
tional stations. Several years will have elapsed since the
alleged misconduct assertedly occurred.6 The applicants
may be able to show that their conduct and compliance

.with the law during the intervening time between the
alleged misconduct and the filing of new applications has
been beyond reproach. The factor of rehabilitation will be
significant to any future determination as to their fitness
to be broadcast licensees. See Character Qualifications, 102
FCC 2d at 1228-29 11 105.

20. In this regard, the alleged misconduct, although
serious, represents an isolated incident and not a pattern
of repeated misconduct suggesting a pervasive unwilling
ness or inability to meet the basic responsibilities of a
licensee. (Indeed. Gardner has an unblemished prior
broadcast ownership record.) See Faulkner, 88 FCC 2d at
616 1 12. Hence, the alleged misconduct here does not
inherently indicate that Gardner and Reardon should be
barred from further broadcast ownership in perpetuity.7

21. Accordingly,. we will afford Gardner and Reardon
the opportunity to submit a showing of good character in
connection with any application for a new station. If, in
their showing, the applicants make an affirmative dem
onstration of rehabilitation and establish that they then
possess good character, we would regard such a showing
as favorably resolving our concerns about the alleged
misconduct. At minimum. the submission should dem
onstrate that: (1) the applicant has not been involved in
any significant wrongdoing since the alleged broadcast
related misconduct occurred; (2) the applicant enjoys a
reputation for good character in the community; and (3)

644

the applicant intends to undertake meaningful measures
to prevent the future occurrence of FCC-related mis
conduct. See, e.g., Central Broadcasting Co.• 11 FCC 259,
280-81 1111 6-8 (1946); Catamount Broadcasters, Inc., 70
FCC 2d 913, 916-18 '11 7-11 (Rev. Bd. 1976). Of course,
there should be no occurrence of misconduct in connec
tion with the new application. The applicants' submis
sions will be subject to scrutiny by the Mass Media
Bureau, which may make further inquiries if deemed
necessary. Moreover, any persons with adverse informa
tion about the applicants may submit this to the Commis
sion.

22. In our view, these measures will serve to impress on
Gardner and Reardon, as well as applicants generally, the
seriousness with which we view relevant misconduct. We
emphasize that Gardner and Reardon do not walk away
from the alleged misconduct "scot-free" but remain sub
ject to heightened scrutiny necessitating an affirmative
good character showing (which is not ordinarily required
of applicants). A further point should also be clearly
understood. As a procedural matter, we have found that
the public interest benefits of settlements in the RKO
proceedings warrant undertaking a Grayson determination
in a situation where we would not routinely undertake
one. Substantively, however, we have not reduced our
concern for licensee character merely because this is an
RKO proceeding.

III. PUBLIC INTEREST DETERMINAnON
23. We now turn to the more general aspects of the

settlement agreement. We have fully considered and ap
proved a settlement agreement similar to the instant one
in the KHJ-TV, Los Angeles, California proceeding
(Docket Nos. 16679-80). RKO General, Inc. (KHI - TV), 3
FCC Rcd 5057 (1988). appeal docketed sub nom. New
South Media Corp. v. FCC. No. 88-1683 (D.C. Cir. Sept.
19, 1988).8 We there concluded that strong public interest
considerations favor settling what has become one of the
most protracted and burdensome proceedings in the Com
mission's history. Although the circumstances in this case
are not identical to those in the Los Angeles proceeding,
we believe that essentially the same pUblic interest consid
erations govern both proceedings. That is, we continue to
believe that the public interest is better served in this case
by ending this uniquely protracted litigation - which
threatens to continue for many years to come - so that
RKO can withdraw as a licensee and an unquestionably
qualified licensee, able to devote its full resources to
broadcasting, can take over the ownership of the stations
and operate them without a cloud of uncertainty hanging
over its head.

24. We also note that approving the settlement would
preserve our policy of deterring licensee misconduct.
RKO would not receive full compensation for the license.
Under the terms of the settlement agreement. RKO would
receive only 60 percent of the proceeds of the sale.9

Further, RKO has already suffered the loss of WNAC-TV
in Boston, now worth more than $400 million. And it has
received substantially less than full value for 11 stations
sold pursuant to other settlements. In addition. RKO must
either withdraw entirely from broadcasting or risk the loss
of its remaining station if the Commission finds it un
qualified in Phase I of the KHJ-TV proceeding. Consistent
with our disposition of the KHJ-TV agreement. therefore,
and for the reasons stated more fully there and which we
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FEDERAL COMMUNICATIONS COMMISSION

Donna R. Searcy
Secretary

FOOTNOTES
1 The payments to the other applicants would be distributed as

follows:

31. IT IS FURTHER ORDERED, That the partial ini
.tial decision and the Review Board decision dealing with
the qualifications of the various applicants for a construc
tion permit (RKO General, Inc. (WAXY - FM), 2 FCC
3348 (1.D. 1987), aff'd, 4 FCC Rcd 4679 (Rev. Bd. 1987)
ARE VACATED as moot;ll that the allegations raised in
this proceeding concerning George F. Gardner and Rose
marie A. Reardon ARE DEEMED not to bear on their
ability to acquire additional broadcast stations, provided
that they SUbmit, in conjunction with any application for
a new station, an adequate showing of good character, as
set forth in paragraph 21 above; that the applications for
review of the Board's decision filed JUly 6 and 7, 1989
concerning the comparative qualifications of the various
applicants ARE DISMISSED as moot;12 and that the Re
view Board IS DIREcrED to dismiss as moot the petition
for reconsideration dealing with the qualifications of
Adwave.

32. IT IS FURTHER ORDERED, That this proceeding
IS TERMINATED.

....;:i.

52,000,000
52,900,000
51,500,000
52.000.000

Adwave

South Jersey (and a principal)
COZZIN (and a principal)
Laudersea

2 A detailed history of these proceedings is set forth in RKO
General, fnc. (KHI - 1Vj, 3 FCC Red 5057 (1988).

3 As the parties point out, in making a Grayson determination,
we do not undertake to review the merits of the decision below.
(Indeed, ordinarily such a determination would be made at the
time a hearing on alleged misconduct was designated, rather
than after a decision.) Rather, we assume that the alleged mis
conduct occurred as found and consider its implications with
respect to the appiicant's qualifications to acquire stations in the
future. See Joint Petition for Approval of Settlement Agreement
and Related Relief at 10 n.20.

4 This case differs from RKO General, fnc. (WHBQ - 1V),
FCC 90-17 (adopted Jan. 11, 1989), in which we held that a
dismissing applicant's alleged false certification of his financial
qualifications did not bar his acquisition of additional stations.
There, we concluded that the AU's findings of fact, on their
face. did not suggest a lack of honesty. We therefore. of neces·
sity. implicitly overturned the initial decision (which was based
on precedent that the Commission has since disavowed) in that
narrow regard. The AU found that the applicant had received
oral assurances that necessary funds would be available and had
been advised by his attorney that these assurances were ade
quate. In this case. the Board's findings indicate greater cul
pability.

incorporate herein by reference, we hold that approving
the agreement before us would serve the public interest.
Similarly, we find that the agreement complies with 47
U.s.C. § 31l(d) and 47 C.F.R. § 73.3525.

25. We note, moreover, that in pleadings filed October
11 and November 16, 1989, the Bureau states that it has
no objections to approval of the settlement agreement
(other than its objections under .the Grayson question).
The Bureau also states that it has reviewed the assignment
application and finds that the proposed assignee is quali
fied. In this regard, the Bureau recommends that we grant
Ackerley a waiver of the Commission's attribution rules.
See 47 C.F.R. § 73.3555 Note 2(h).

26. The need for a waiver arises from the following
facts. John A. Canning, a director of Ackerley's parent
corporation, is the president of First Financial Investment
Corporation. First Financial and an affiliated company
own a 21 percent nonvoting stock interest in the licensee
of station WLTV(TV) in Miami, Florida (part of the same
market as Fort Lauderdale). canning's dual interests do
not violate the Commission's rules. but they might raise a
question under the Commission's cross-interest policy.
This is so because Ackerley's interest in WAXY-FM is
attributable to Canning under the Commission's rules and
First Financial's interest in WLTV(TV), although not at
tributable under the rules (because a nonvoting stock
interest is involved), is significant for cross-interest pur
poses. See Reexamination of the Commission's Cross - imer
est Policy, 2 FCC Rcd 3699, 3700 ~ 12 (1987),4 FCC Rcd
2035, 2036-37 ~~ 12·13 (1989).

27. Consistent with the criteria set forth in 47 C.F.R. §
73.3555 Note 2(h), Ackerley has submitted documentation
indicating that Canning's responsibilities as a director of
Ackerley's parent are wholly unrelated to broadcasting.
Thus, as provided by the rule, we will waive the attribu
tion of Ackerley's interest in WAXY-FM to Canning that
would otherwise result from his status as a director of
Ackerley's parent. The waiver of attribution breaks the
problematic nexus between WAXY-FM and WLTV(TV)
and thereby eliminates the possibility of a cross-interest
problem.

IV. ORDERS
28. ACCORDINGLY, IT IS ORDERED, That the Joint

Petition for Approval of Settlement Agreement and Re
lated Relief filed August 11, 1989 IS GRANTED and the
associated Agreements ARE APPROVED. 10

29. IT IS FURTHER ORDERED, That 47 C.F.R. §
73.3555 Note 2(h) IS WAIVED to [he extent that it would
otherwise attribute the media interests of John A. Can
ning to Ackerley Radio of Florida, Inc.

30. IT IS FURTHER ORDERED, That the following
applications for renewal of license and for construction
permits ARE DISMISSED with prejudice: RKO General,
Inc. (File No. BRH-781002WR), Adwave Company (File
No. BPH·83051OAL), COZZIN Communications Corpo
ration (File No. BPH-830512AW), and Laudersea Broad
casting Company (File No. BPH-830512CP); and that the
applications of South Jersey Radio, Inc. (File Nos. BPH
830511AK, BLH-890814KI) for construction permit and
for license to cover the construction permit ARE
GRANTED; and that the application for the assignment
of of WAXY-FM (File No. BALH-890814ED) IS GRANT
ED.
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S We find these cases more apposite than Straus
Communications, Inc .• 2 FCC Red 7469 (1987). cited by the
parties. In Straus. the Commission held that allegations of mis
conduct. including false financial cenification. did not bar a
licensee from transfering a station uninvolved in the alleged
misconduct. That decision turned to a significant extent on
procedural and public interest factors. not relevant here. specifi
cally relating to the transfer of a Iicensee's existing station. The
Commission noted that no limitation had been put on the
transferability of the station in question and that the public
interest favored the immediate transfer of the station to a quali
fied applicant. Because the applicants here seek the right to
acquire stations rather than divest themselves of stations, the
specific rationale of Straus cannot be applied to the facts before
us. We therefore consider it more appropriate to examine
precedent relating more generally to the character qualifications
of multiple owners.

6 For example. Gardner filed the amendment containing his
original divestiture pledge on March 27, 1984 and repeated it in
a hearing exhibit filed February 19, 1985. 4 FCC Rcd at 4680 f
10. 4681 , 13. Reardon filed the application with the allegedly
false certification on May 12. 1983. Adwave Exh. 8.

1 Compare L. D. S. Enterprises. Inc.• 86 FCC 2d 283 (1981).
There, the Commission considered an application to acquire a
new station by a proposed assignee whose licenses for five co
owned stations had previously been denied because of mis
conduct. The applicant submitted a showing that he had
conducted his affairs in an ordinary and prudent fashion since
the loss of his licenses and that he was willing to undertake
remedial measures to ensure future compliance with his
obligations as a licensee. That applicant's showing was deemed
inadequate because of the gravity of his past conduct -- a willful
and knowing pattern of misconduct and complete disregard of
his responsibilities as a broadcaster _. and his application was
designated for a modified hearing procedure. 86 FCC 2d at 286 f
7.

8 We have also approved seven settlements involving 11 other
RKO stations. See RKO General, Inc. (WHBQ), 3 FCC Red 5055
(1988): RKO General, fnc. (WGMS), 3 FCC Rcd 5262 (1988):
RKO General, Inc. (WRKO), 3 FCC Rcd 6603 (1988); RKO
General, Inc. (WOR), 4 FCC Red 4072 (1989): RKO General, Inc.
(WFYR-FM) , 4 FCC Rcd 4083 (1989); RKO General, Inc.
(KRTH), 4 FCC Rcd 4089 (1989): RKO General, Inc. (WOR), 4
FCC Rcd 5747 (1989).

9 As in KHJ-TV, it is significant to our approval of the
agreement that RKO is receiving significantly less than 75
percent of the fair market value of the station.

to As they have requested, the parties may consummate tbe
mutually contingent transactions in a single closing. Our action
shall be effective with respect to the termination of the panies'
bearing rights upon their notifying us of closing under those
transactions.

II The panies request this relief, and it is customary practice.
See United Stlltes v. Munsingwear, 340 U.S. 36, 39-40 (1950);
Boston Community MedUz Committee, Minority Caucus v. FCC,
509 F.2d 516. 517 (D.C. Cir. 1975). This action does not affect
those ponions of the Board's decision dealing with the basic
qualifications of COZZIN, which are relevant to another pend
ing proceeding.

12 With the exception of the application for review filed by
COZZIN.
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COHEN A.ND BERf"IELD. P.C.
BOARO OF' TRADE BUILOING

L.EW'S I. COHEN

MORTON L.. BE:RnE:L.O

ROY W. eOYCE:

.,/OHN ..J. SCHAUBL.E-

IIZg ZOn. STREET. N.W.

WASHINGTON, D.C. 20036

(202) .66·8565

March 14, 1990

TE:L.ECOPIER

(202) 7BS·09~'"

Ms. Donna R. Searcy
Secretary
Federal Communications Commission
1919 M Street, N.W.
~ashington, D.C. 20554

RE: BPTTL-890309NZ Lebanon, PA

Dear Ms. Searcy:

On behalf of Raystay Company there is attached hereto
declarations of George Gardner, Robert W. Chilton, Gilmore
B. Seavers, Rev. Andrew J. Fontanella, Stanley T. Singer and
Lincoln A. Warrell. These documents are submitted pursuant
to the Commission's Memorandum Opinion and Order in RKO
General, Inc. (WAXY-FM), MM Docket No. 84-1112, FCC 90-18
released February 2, 1990. At paragraph 21 the Commission
stated -Accordingly, we will afford Gardner .•••• the
opportunity to submit a showing of good character in
connection with any application for a new station. - Mr.
Gardner is the controlling stockholder of Raystay Company,
which is the tentative selectee for five LPTV stations that
are still pending:

BPTTL-890309NX
BPTTL-890309NY
BPTTL-890309NZ
BPTTL-890309PA
BPTTL-890309TD

Red Lion, PA
Lancaster, PA
Lebanon, PA
Lancaster, PA
Lebanon, PA

It is respectfully submitted that based upon the showing
attached hereto, the Commission should grant these five LPTV
applications.

pectfully submitted,

~~r
Lewis I. Cohen
Counsel for Raystay Company

Enclosures



DECLARATION

George F. Gardner hereby declares under penalty of

perjury that the following is true and correct to the

best of his personal knowledge:

I am the sole stockholder, director and an officer

of Adwave Company, which was an applicant for a new FM

station at Fort Lauderdale, Florida (File No.

BPH-830510AL~ MM Docket No. 84-1113). The proceeding

in'lclving Adw..3.v~ was reso:ved by settlemer.t approved by

the Commission in RKO General, Inc. (WAXY-FM), FCC 90-18,

released February 2, 1990 (RKO). As reflected at para. 7

to 22 thereof, the effect of the settlement was to leave

an unresolved character issue concerning Adwave. RKO

also therein adopted procedures governing the

consideration of the impact of that issue in connection

wi"c.h fu"Cure broadcast applications in which I am

involved.

I am also the controlling stockholder, an officer

and a director of Raystay Company (Raystay). Raystay is

the licensee of LPTV station W40AF, Dillsburg, Pa. and

the tentative selectee for five LPTV stations that are

still pending: ---

BPTTL-890309NX Red Lion, PA

BPTTL-890309NY Lancaster, PA

BPTTL-890309NZ Lebanon, PA

BPTTL-890309PA Lancaster, PA

BPTTL-890309TD' Lebanon, PA
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See Report No. GL89-3, released June 16, 1989. This

Declaration is designed to meet the first and third tests

set forth in para. 21 of RKO in order to justify the

grant of the five LPTV applications noted above. The

second test (reputation in the community) will be met by

Declarations of persons with knowledge of my reputation

in the Carlisle, Pennsylvania community where I

principally reside and conduct business.

Since the filing of the Adwave application in 1983,

no allegations have been made of any significant

broadcast-related misconduct by myself or any company in

which I am involved, and I am aware of no such

misconduct. As noted at para. 20 of RKO, I had a

previously unblemished record of broadcast ownership,

which is detailed at para. 42 of RKO General, Inc.

(WAXY), 2 FCC Rcd 334R (In 1987).

The issue against Adwave involved a finding that I

improperly proposed to divest other media interests in

which I was involved. While I never intended to deceive

the Commission, r now realize the importance of being

absolutely candid in applications and statements made by

me to the Commission, and have resolved to carefully

review any such applications and statements to ensure

that they fully and accurately disclose any pertinent

facts. I would note in this respect that, prior to RKO,

Exhibit 3 to each of the pending LPTV applications made

full disclosure of the adverse Initial Decision against
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Adwave, and the applications were amended on July 6, 1989

to report the Review Boa::-d' s affirmance of the Initial

Decision. These actions I believe reflect my desire to

ensure that the LPTV staff be fUlly informed as to these

pertinent facts.

I would accordingly urge that the circumstances

warrant a conclusion that Raystay is qualified to be the

licensee of the five LPTV stations at issue.

&~~rd~A
Date:(1~


